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Abstract

In this paper, I investigate how “progressive prosecution” arose in Brooklyn in the early 2010s. I
argue that “progressive prosecution” emerged in reaction to the prosecutorial misconduct that
characterized the Office for most of its history. To prove this, | show that the history of the
Brooklyn DA’s Office is one in which the Office was constantly combating the reality and
perception of malpractice. While the Office was able to limit corruption when it professionalized
in the late 1960s, it was unable to do the same with prosecutorial misconduct due to a lack of
political pressure or the respective DA’s “insider” status—and often both. Therefore, Ken
Thompson was able to capitalize on this inability to deal with prosecutorial misconduct
throughout those fifty years, along with a growing national desire for a less punitive criminal

justice system, to bring progressive prosecution to Brooklyn.

As Brooklyn is the fifth largest jurisdiction in the country, with an estimated population of over
2.5 million people, any change in Brooklyn always has national implications. However, while
my analysis has this specific regional focus, the story I tell is not just a Brooklyn story. Although
every Office does have their own unique history, the factors I discuss — continual prosecutorial
misconduct, changing public opinion on the punitiveness of the justice system, and “progressive”
candidates — were present in other cities who in the ensuing decade have similarly elected

“progressive prosecutors”, such as Chicago, Philadelphia, Boston, St. Louis, and Orlando.
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Introduction: The Same Problem

“I must say the greatest disappointment, | think, in my life, really and so unexpected is that
things like segregation and bias and discrimination against persons of color and poor people in
society would be the same as it was back then...And you see the number of people who are
innocent and serve years in jail...That's just shocking. I mean, it's the sort of thing you'd expect
50 years ago. But I never expected it to be an issue today.”*

In Spring and Summer 2020, thousands of protestors filled the streets of Brooklyn in
response to the killing of George Floyd and continued white supremacy in the United States.
Protestors pointed towards the need to rethink “public safety” in the United States. While many
of these conversations focused on the police, particularly given their violent reactions to the
protestors, many activists and reformers focused on another criminal justice actor—the District
Attorney.? This was in no way a new conversation in Brooklyn. Since the Office first
professionalized in the 1960s, it consistently made national headlines for both its promises of
reform and allegations of misconduct. In the mid-2010s, a new movement emerged in Brooklyn

through the election of Ken Thompson. It promised to reform the Brooklyn District Attorney’s

Office by creating the most progressive DA’s Office in the country. This movement would

L Interview with James J. Fishman (12/18/2020)

2 District Attorneys are a type of prosecutor, who represent the state in criminal matters that occur in their
designated jurisdiction. They can also be called State’s Attorney, Prosecuting Attorney, Commonwealth’s Attorney
etc., depending on the state. Accordingly, the Kings County District Attorney prosecutes any criminal matter, which
occurs in Kings County or Brooklyn, and, in which, the state has jurisdiction. District Attorney’s Offices are headed
by the District Attorney, which is an elected position. The District Attorney at larger Offices, like in Brooklyn, is
mainly a managerial position. They are responsible for overseeing and shaping through policy the work of the
Assistant District Attorneys (ADAs), who do most of the actual casework. Thus, DAs are responsible for creating a
culture of accountability, and ensuring ADAs do not commit any form of misconduct on their watch. (Walther,
Susanne. “The Position and Structure of the Prosecutor’s Office in the United States.” European Journal of Crime,
Criminal Law & Criminal Justice 8, no. 3 (August 2000): 283-95)
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inspire the “progressive prosecution” movement, which would attempt to use the power of
prosecutors to reform and shrink the criminal justice system.®

In this paper, I investigate how “progressive prosecution” arose in Brooklyn in the early
2010s. I argue that “progressive prosecution” emerged in reaction to the prosecutorial
misconduct that characterized the Office for most of its history. To prove this, | show that the
history of the Brooklyn DA’s Office is one in which the Office was constantly combating the
reality and perception of malpractice. While the Office was able to limit corruption when it
professionalized in the late 1960s, it was unable to do the same with prosecutorial misconduct
due to a lack of political pressure or the respective DA’s “insider” status—and often both.
Therefore, Ken Thompson was able to capitalize on this inability to deal with prosecutorial
misconduct throughout those fifty years, along with a growing national desire for a less punitive
criminal justice system, to bring progressive prosecution to Brooklyn.

As Brooklyn is the fifth largest jurisdiction in the country, with an estimated population
of over 2.5 million people?, any change in Brooklyn always has national implications. However,
while my analysis has this specific regional focus, the story I tell is not just a Brooklyn story.
Although every Office does have their own unique history, the factors I discuss — continual
prosecutorial misconduct, changing public opinion on the punitiveness of the justice system, and
“progressive” candidates — were present in other cities who in the ensuing decade have similarly
elected “progressive prosecutors”, such as Chicago, Philadelphia, Boston, St. Louis, and

Orlando.

3 Sklansky, David Alan. “The Progressive Prosecutor’s Handbook.” SSRN Scholarly Paper. Rochester, NY: Social
Science Research Network, February 13, 2017. https://papers.ssrn.com/abstract=2916485.

4 “Kings County (Brooklyn Borough) Population,” United States Census Bureau,
https://www.census.gov/quickfacts/fact/table/kingscountybrooklynboroughnewyork/AFN120212
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District Attorneys have dual roles. They are both elected officials and the representative
of the “people” in the courtroom. Thus, because of their simultaneous political and legal roles,
they are susceptible to a different type of abuse of power than other elected representatives—
“prosecutorial misconduct.” To define prosecutorial misconduct, I borrow from Ridolfi’s and
Possley’s study of prosecutorial misconduct in California and define it as any illegal behavior
directly related to the role of the prosecutor in the courtroom, which should be disciplined
internally by the District Attorney.® This includes Brady violations®, improper argumentation at
trial, improper questioning of witnesses, compulsory self-incrimination, discriminatory jury
selection, false evidence, and witness intimidation.

Research has shown that some “prosecutorial misconduct” may not in fact be purposeful
i.e., the prosecutor did not know they were breaking the law.” This is a complicated issue and
one which much has already been written. Therefore, this thesis does not concern itself with the
individual decisions of the Assistant District Attorneys (ADAS), but rather, the DA’s ability to
create or not create a culture of accountability and awareness of prosecutorial obligations under

the law.

5, Kathleen Ridolfi and Maurice Possley. “Preventable Error: A Report on Prosecutorial Misconduct in California
1997-2009.” Northern California Innocence Project Publications, October 1, 2010.

6 “Brady violations” occur when prosecutors fail to disclose exculpatory evidence or “evidence that could accuse,
justify, or absolve the alleged fault or guilt of a defendant” or, simply, be favorable to the accused and their case.
(Cornell Law School. “Exculpatory Evidence.” Legal Information Institute. Accessed March 27, 2021.
https://www.law.cornell.edu/wex/exculpatory _evidence.) “Brady” refers to the Supreme Court case on which the
“Brady Rule is based, Brady v. Maryland (1963). (Kim, Jonathon. “Brady Rule.” Cornell Law School. Legal
Information Institute, October 2017. https://www.law.cornell.edu/wex/brady rule.) I quite like the way one of my
interviewees explained it: ““You know [Holtzman’s] Chief Assistant, he once said to me, they way to know it's
Brady... is if it hurts [your case]... he said I should apply the “ouch standard” meaning if you think it's going to
make a difference in your case, if it’s going to hurt your case somehow, you should disclose it. Now, I'm you know,
that's sort of an overgeneralization. But, you know, it's not a bad instinct to start with.”

(Interview with Stacy Caplow, 12/11/2020)

" Green, Bruce, and Ellen Yaroshefsky. “Prosecutorial Accountability 2.0.” Notre Dame Law Review 92, no. 1
(November 1, 2016). https://scholarship.law.nd.edu/ndlr/vol92/iss1/2.
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Historiography

Despite the immense power of District Attorneys in their communities, prosecutors are
only mentioned as sidenotes in larger histories on mass incarceration. While it is important to
understand the historical literature on mass incarceration as “progressive prosecution” at its core
arises out of concern about the number of people in prison, this is an insufficient basis for me to
center my thesis. Thus, I orient my thesis in two separate literatures: the historical literature on
mass incarceration, and the legal literature on prosecutorial reform and misconduct. While there
is historical discussion about the importance of prosecutors in the creation of mass incarceration
and contemporary legal argumentation about prosecutorial reform and misconduct over time,
there is not a historical understanding of how prosecutors changed throughout the mid-20™ and
early 21% century. Therefore, my thesis intervenes by bringing these literatures together, and
using them to tell the history of the Brooklyn DA’s Office to understand the development of
“progressive prosecution.”

Many historical texts on mass incarceration mention the role of prosecutors in creating
our modern-day criminal justice system. Khalil Gibran Muhammad writes about the racism that
prosecutors have helped perpetrate, particularly their targeting of men of color for sexual
offenses against white women. James Forman Jr., similarly to Muhammad, talks about how
prosecutors have historically used their prosecutorial discretion to purse cases against people of
color, rather than white people for the same crime.® He also cites the role that prosecutors played

as instruments of the state to increase incarceration, and, specifically, the role Black prosecutors

8 Muhammad, Khalil Gibran. The Condemnation of Blackness: Race, Crime, and the Making of Modern Urban
America, With a New Preface. 2nd edition. Harvard University Press, 2019.

% Forman Jr, James. Locking Up Our Own: Crime and Punishment in Black America. New York: Farrar, Straus and
Giroux, 2018.
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played in the process.'® Like Forman, Elizabeth Hinton writes about how prosecutors were
instruments of the federal government to grow mass incarceration, mainly by increasing the size
and power of the Offices through boosting their federal funding.* Michelle Alexander in her
famous book, most directly, refers to the role that prosecutors played in enforcing War on Drug
policy, and, consequently contributing to the rise of mass incarceration.'? Alexander specifically
calls prosecutors “the most powerful law enforcement official in the criminal justice system,”
citing their use of plea bargaining, mandatory minimum statutory schemes, and vast
prosecutorial discretion.*® John Pfaff, expands on this statement, arguing that prosecutors have
been the crucial drivers of mass incarceration in the last few decades.'* Therefore, while this
background is fundamental to understanding the importance of studying DAs, it is insufficient
for interpreting their history.

Accordingly, I pull from the sizeable legal literature on prosecutorial reform and
misconduct. Discussions on the excessive power of prosecutors date back to the mid-20™
century. In the early 1960s, many well-known legal scholars were already critiquing the outsized
power and ceaseless misconduct of state prosecutors and how their actions helped create
inequities in the American criminal justice system.'®> A law review article from 1960s writes,

“cheap indiscretion, bargain justice, and the tentacles of ward politics govern the prosecutor’s

10 1bid.

1 Hinton, Elizabeth. From the War on Poverty to the War on Crime: The Making of Mass Incarceration in America.
Reprint edition. Cambridge London: Harvard University Press, 2017.

12 Alexander, Michelle. The New Jim Crow: Mass Incarceration in the Age of Colorblindness. New York: The New
Press, 2012.

13 hid.

14 pfaff, John. Locked In: The True Causes of Mass Incarceration-and How to Achieve Real Reform. New York:
Basic Books, 2017.

15 Brennan, William J. Jr. “The Criminal Prosecution: Sporting Event or Quest for Truth.” Washington University
Law Quarterly 1963, no. 3 (1963): 279-95; Kuh, Richard H. “Careers in Prosecution Offices.” Journal of Legal
Education 14, no. 2 (1962 1961): 175-90; “Prosecutor Indiscretion: A Result of Political Influence.” 34 Indiana
Law Journal 477 (1959) 34, no. 3 (April 1, 1959).
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office, Justitia stops breathing.”*6 These conversations were present through the 1970s and 1980s
with scholars citing the importance of prosecutorial discretion for prosecutors to do their jobs,
but also the likelihood of it leading to abuse.!’” In the 1990s and early 2000s, legal scholars
started to write about the concept of “new prosecution” or “community prosecution.” * This
referred to the idea of a prosecutor who aimed to be more participatory in communities by
emphasizing prevention and fixing larger societal problems, rather than resorting to solely
punitive solutions for crime.’® This earlier reform movement is particularly important as it shows
the beginning of a prosecutorial reform movement from within the DA’s Office, rather than from
outside. In many ways, the “progressive prosecution” movement is reacting to the successes and
failures of this earlier push. As part of this literature, there is significant discussion of
prosecutorial misconduct.?° In this arena, Angela J. Davis wrote a seminal book, examining the
thin line between legal prosecutorial behavior and illegal prosecutorial misconduct, as well as the

need for greater accountability.?* These writings on prosecutorial misconduct tie-in with writings

16 Mueller, Gerhard O. W. “Criminal Law and Administration 1960 Survey of American Law.” New York
University Law Review 35, no. 1 (1960): 111-44.

" McDonald, W F. Prosecutor’s Domain. United States: Sage Publications, 1979; Kress, J.M. “Progress and
prosecution.” Annals of the Amer. Academy of Political and Social Science 423: 99-116.

18 Thompson, Anthony C. “It Takes a Community to Prosecute.” Notre Dame Law Review 77, no. 2 (2002 2001):
321-72; Cunningham, Wm. Scott, Brian C. Renauer, and Christy Khalifa. “Sharing the Keys to the Courthouse:
Adoption of Community Prosecution by State Court Prosecutors.” Journal of Contemporary Criminal Justice 22,
no. 3 (2006): 202-19; Alfieri, Anthony V. “Community Prosecutors.” California Law Review 90, no. 5 (October
2002): 1465; Jacoby, Joan E. “Pushing the Envelope: Leadership in Prosecution Leadership.” Justice System Journal
17, no. 3 (1995 1994): 291-308.

9 hid.

20 To name just a few: Baer, Miriam H. “Timing Brady.” Columbia Law Review 115, no. 1 (2015): 1-68; Bazelon,
Lara A. “Hard Lessons: The Role of Law Schools in Addressing Prosecutorial Misconduct.” Berkeley Journal of
Criminal Law 16, no. 2 (2011): 391-441; Fisher, Michael T. “Harmless Error, Prosecutorial Misconduct, and Due
Process: There’s More to Due Process Than the Bottom Line Notes.” Columbia Law Review 88, no. 6 (1988): 1298—
1324; Schoenfeld, Heather. “Violated Trust: Conceptualizing Prosecutorial Misconduct:” Journal of Contemporary
Criminal Justice, July 24, 2016; Henning, Peter J. “Prosecutorial Misconduct and Constitutional Remedies.”
Washington University Law Quarterly 77, no. 3 (1999): 713-834; Joy, Peter A. “Relationship between Prosecutorial
Misconduct and Wrongful Convictions: Shaping Remedies for a Broken System.” Wisconsin Law Review 2006, no.
2 (2006): 399-430.

2L Davis, Angela J. Arbitrary Justice: The Power of the American Prosecutor. Electronic resource. New York:
Oxford University Press, Incorporated, 2009.
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on prosecutorial ethics, which Bruce Green has spearheaded?? and writings on the modern role of
the prosecutor.?3

In the last few years, the legal literature on prosecution has turned to “progressive
prosecution,” which my thesis focuses on. In the 2010s, the “progressive prosecution” movement
first started to gain traction with victories in Chicago, Philadelphia, and Brooklyn.?* The
“progressive prosecutor” movement, according to scholars, represented a growing belief that
elected prosecutors should use their large discretionary powers “to [reduce] mass incarceration
and racial disparities in the criminal justice system.” ?° Since these elections, there has been a
substantial amount of commentary on “progressive prosecutors’” ability to create reform and
limit misconduct in their Offices. Proponents of “progressive prosecution” cite it as the key to
change in the criminal justice system.?® While detractors criticize the movement for claiming to
fix the criminal justice system without making any substantial structural change or decreasing

the power of the prosecutor.?’ In many ways, this criticism stems from the vagueness of the

22 Green, Bruce A. “Prosecutorial Ethics in Retrospect 30th Anniversary Commemorative Issue: Commemorative
Contributions.” Georgetown Journal of Legal Ethics 30, no. 3 (2017): 461-84; Green, Bruce A., and Samuel J.
Levine. “Disciplinary Regulation of Prosecutors as a Remedy for Abuses of Prosecutorial Discretion: A Descriptive
and Normative Analysis Symposium: The Civil Side of Criminal Procedure.” Ohio State Journal of Criminal Law
14, no. 1 (2017 2016): 143-82; Green, Bruce A. “Prosecutors and Professional Regulation.” Georgetown Journal of
Legal Ethics 25, no. 4 (2012): 873-904.

23 Levine, Kay L., and Ronald F. Wright. “Prosecution in 3-D Criminal Law.” Journal of Criminal Law and
Criminology 102, no. 4 (2012): 1119-80; Sklansky, David Alan. “The Problems With Prosecutors.” Annual Review
of Criminology 1, no. 1 (2018): 451-69.; Wright, Ronald F. “How Prosecutor Elections Fail Us Symposium:
Prosecutorial Discretion.” Ohio State Journal of Criminal Law 6, no. 2 (2009 2008): 581-610.

24 Davis, Angela J. “Reimagining Prosecution: A Growing Progressive Movement.” UCLA Criminal Justice Law
Review 3, no. 1 (2019); Balboni, Jennifer M., and Randall Grometstein. “Prosecutorial Reform from within: District
Attorney ‘Disruptors’ and Other Change Agents, 2016-2020.” Contemporary Justice Review 23, no. 3 (July 2,
2020): 261-90.

5 |bid.

2 Bazelon, Emily. Charged: The New Movement to Transform American Prosecution and End Mass Incarceration,
n.d; Bellin, Jeffrey. “Defending Progressive Prosecution.” SSRN Scholarly Paper. Rochester, NY: Social Science
Research Network, November 1, 2019.

27 Gajwani, Seema, and Max G Lesser. “The Hard Truths of Progressive Prosecution and a Path to Realizing the
Movement’s Promise” 64 (n.d.): 25; Note. “The Paradox of ‘Progressive Prosecution.”” Harvard Law Review, no.
132 (December 10, 2018); Alec Karakatsanis. Usual Cruelty: The Complicity of Lawyers in the Criminal Injustice
System. New York: The New Press, 2019; Fryer, Daniel. “Race, Reform, & Progressive Prosecution” 110 (n.d.): 35;
Additional writings by Paul Butler.
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terminology. As running as a “progressive prosecutor” has started to be an effective campaign
strategy, many candidates with diverging backgrounds and platforms have claimed the title.?® My
thesis aims to bridge the gap between these two literatures by trying to understand historically
how prosecutor’s offices have developed, and how “progressive prosecution” arose. While
previous writings argue that “progressive prosecution” emerged due to a growing recognition of
the problems of mass incarceration and a downtrend in crime?®, I show, by examining the history
of Brooklyn DA’s Office, the importance of prosecutorial misconduct in the rise of this
movement.

Method

For my analysis, | took a dual approach—I both consulted written primary sources and
conducted interviews. | mainly reviewed newspapers which covered the Brooklyn DA’s Office
from 1964-2019. | also reviewed legal journals, government documents, academic articles, and
various databases from this period. In addition, | was privileged to interview various individuals
who interacted with the Office either as the DA, ADAs, defense attorneys, and researchers. This
included: Elizabeth Holtzman, former DA; Barry Kamins, former ADA under DA Gold, former
Administrative Judge of the Criminal Court of NYC, and criminal defense attorney; Richard
Emery, former staff counsel for the New York Civil Liberties Union (NYCLU), former head of
the Civilian Complaint Board, and civil rights attorney; Stacy Caplow, former defense attorney

at the Legal Aid Society, former Chief of the Criminal Court Bureau and Director of Training

28 Sklansky, David Alan. “The Progressive Prosecutor’s Handbook.” SSRN Scholarly Paper. Rochester, NY: Social
Science Research Network, February 13, 2017; Levin, Benjamin. “Imagining the Progressive Prosecutor.” SSRN
Scholarly Paper. Rochester, NY: Social Science Research Network, February 22, 2020; Green, Bruce A, and
Rebecca Roiphe. “When Prosecutors Politick: Progressive Law Enforcers Then and Now.” The Journal of Criminal
Law and Criminology (1973-) 110, no. 4 (2020): 719-68.

2 Bellin, Jeffrey. “Expanding the Reach of Progressive Prosecution.” The Journal of Criminal Law and Criminology
(1973-) 110 (2020): 12.
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under Holtzman, and law professor; James J. Fishman, former researcher on the Brooklyn DA’s
Office under Gold and law professor; Richard Laskey, former ADA under Gold and former
Special Assistant under Holtzman; Mina Malik, former Special Counsel under Thompson,
former head of the Civilian Complaint Board, and law professor; Judy Kluger, former ADA
under Gold, former Bureau Chief under Holtzman, former judge, and executive director of
Sanctuary for Families; Michael Gold, former attorney at the Legal Aid Society, son of Gold,
and defense attorney. | was unable to interview either DA Hynes or DA Thompson, as they are
both deceased. Quotes from these interviews are incorporated throughout my thesis. Thus, by
using both types of sources, | was able to show that “progressive prosecution” developed in
Brooklyn due the Kings County DA’s Office’s inability to limit prosecutorial misconduct
throughout its 60-year history after it first professionalized. An investigation of this scope and
methodology studying the history of a prosecutor’s office has not been conducted before this

thesis.
Chapter Descriptions

My first chapter discusses the professionalization of the Brooklyn DA’s Office as it
moved from both a corrupt office under DA Koota to a legitimate office with serious issues of
prosecutorial misconduct under DA Gold. Koota, the last of the truly political prosecutors in
Brooklyn, was infamous both for his enmeshment with the Brooklyn Democratic party and,
allegedly, with organized crime. Even more concerning for most attorneys at the time, he was
incompetent. Thus, upon his election, DA Gold faced corruption head on by professionalizing
the Office. By the end of his tenure, the Office was the third largest DA’s Office in the country.
However, he was less successful at creating accountability mechanisms to curb prosecutorial

misconduct because of his own integration with the Brooklyn legal community and the lack of
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political pressure. This problem of prosecutorial misconduct would haunt the Brooklyn DA’s
Office for the next five decades and lead to a radical shift in governance.

In my second chapter, I discuss how the next two DAs both tried and failed to deal with
the problem of prosecutorial misconduct. DA Holtzman and DA Hynes inherited a professional
office, though one with significant issues of accountability. Because of her “outsider status”, DA
Holtzman worked to actively fight against prosecutorial misconduct. At the same time though,
because of her own future ambitions, Holtzman could not fully eradicate misconduct and failed
to grapple with her predecessors’ misconduct. DA Hynes took a completely opposite approach.
Despite being viewed as a reformer, he both personally engaged in misconduct and created a
culture that allowed misconduct to flourish. This led to many wrongful convictions during his
tenure.

My third chapter explains how this continued prosecutorial misconduct led to the rise of
“progressive prosecution” in Brooklyn through the elections of DA Thompson and DA
Gonzalez. Thompson was the right person at the right time. He was able to capitalize on a
national reexamining of punitive policy and, mainly, a reckoning with past misconduct at the
Brooklyn DA’s Office, to win election. His victory symbolized the beginning of “progressive
prosecution” in Brooklyn. After his early death from cancer, his appointed successor, Eric
Gonzalez, the current DA, continued in Thompson’s footsteps and further aligned the Office
with the new “progressive prosecution” movement. Therefore, the best way to explain the rise of
“progressive prosecution” in Brooklyn is to view it as a reaction to the Office’s inability to
successfully limit misconduct since it first professionalized in the 1960s. In my conclusion, |

argue that while my thesis is regionally-focused on Brooklyn, the factors | discuss —prosecutorial
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misconduct, a public reckoning with mass incarceration, and “progressive” candidates — existed

in other large, liberal cities that have similarly elected “progressive prosecutors.”
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Chapter 1: The Professionalization of the Kings County District
Attorney’s Office

“I think [Gold’s greatest accomplishment was] transforming the office into a viable and
respected law enforcement tool...taking it from a backwater, a political dumping ground into a
professional, respected organization.”30
DA Aaron Koota stood only five feet, five inches, wore tailor-made suits with a gold
watch chain tucked into the pocket, and, according to reports, was never without a corona
cigar.®! Jack Newfield, a prominent local journalist, once referred to him, as “the kind of
prosecutor generally limited to the musings of paranoid liberals.”*? Koota was a symbol of the
perils of the Brooklyn political system. He had risen to power not due to his now own merit, but,
instead due to his party connections. Therefore, his tenure was ridden with many of the same
problems other “political” officials faced. His corruption and misconduct laid the groundwork
for DA Eugene Gold to radically change the Brooklyn’s DA Office. Gold refuted the corruption
that flourished under DA Koota by professionalizing the Office and rejecting the previous
political patronage system. However, he struggled to create institutional accountability, leading

to continuing issues of prosecutorial misconduct in the Office, which future DAs would have to

grapple with.

30 Interview with Michael Gold (12/04/2020)

31 Thomas J. Fleming, “Case of the Debatable Brooklyn D.A.; Brooklyn D.A.” The New York Times, March 19,
1967.

32 1bid.
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Aaron Koota (1964-1968)

Fig. 1 Picture of Aaron Koota (1973)%

DA Koota first rose to prominence as special prosecutor for the “Gross investigation.”**As a
special prosecutor, he investigated the police misconduct which allowed a $20-million gambling
ring headed by Harry Gross to continue without arrests for years.3® The investigation soon
ballooned into one of the biggest scandals in NYPD history, leading to the indictments of more
than 100 police officers.3 However, Koota’s early penchant for rooting out misconduct did not
last. Like other Brooklyn politicians at the time, his tenure was plagued by corruption due to his

entanglement with the Brooklyn Demaocratic Party and, allegedly, organized crime. Even more

33Case-Fixing Linked To Koota's Office By Bond Swindler. July 1973. The New York Times Collection, New York.
3 Fleming, “Case of the Debatable Brooklyn D.A.; Brooklyn D.A.”

% 1bid.

% James J Fishman. “The Bronx and Brooklyn District Attorney’s Offices: Change, Accommodation, and
Recruitment in Two Legal Bureaucracies.” Political Science, New York University, 1979., 101.
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concerning, though, was the Office’s prosecutorial misconduct, which DA Koota did not just
ignore, but, in fact, encouraged. He tried cases in the press by making inaccurate and
inflammatory comments to the media and in two highly publicized cases refused to follow the
rule of law.

Koota used his connections to the Brooklyn Democratic party to become DA. Before the
Gross investigation, he had been practicing law in Manhattan, but due to the investigation’s
length, his private practice collapsed.®” In 1950, he decided to stay on at the DA’s Office.® He
joined a political club in 1955 becoming close with many of the borough leaders.2® These
connections allowed him to climb the office ladder.*° He became the head of the Racket’s
Bureau in 1963 and then acting DA when the previous DA resigned.** After his appointment, he
easily won election in 1965 to finish the DA’s term, backed by the Brooklyn Democratic
organization, including its leader Stanley Steingut.*?

This interlaced relationship with the Brooklyn Democratic party continued throughout his
tenure. He “made no pretense that he or his office were divorced from politics.”*® He even
allegedly admitted to one local journalist that he took all ADA appointments from the county
leader.** DA Koota was not unique in this regard. At the time, Democratic leaders in Brooklyn
held unilateral control.*® If you wanted any influential position in Brooklyn, you had to both

have and keep the Party on your side.*® Political patronage reigned supreme. Koota and the Party
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made a mutually beneficial deal-Koota was able to become District Attorney, and, in turn, he
allowed corruption to continue unchecked. A federal investigator who was looking into the
Brooklyn Democratic Party, remarked years later in 1972 that, “Back during the 1960s, when Joe
Hoey was the U. S. Attorney and when Aaron Koota was the D. A., no politicians were ever
investigated in Brooklyn. The borough was wide open.”*’

Like many other Brooklyn elected officials too, Koota was rumored to have ties to the mob.*®
At the time, the Democratic party in Brooklyn was intertwined with organized crime.*® While
rumors about his own involvement were never substantiated during his tenure, a Senate
Investigation in 1974 heard testimony from a bond swindler who claimed to have been involved
in case-fixing under Koota.%° He claimed to be involved in one case where a $5,000 bribe was
given to a DA staff member, in exchange for either a suspended sentence or a finding of not
guilty.®! In a second allegation, he asserted that Cosa Nostra leader, Joseph Colombo was able to
obtain a delay in testifying, in exchange for a new Buick being sent to the DA’s chief
investigator. 52 He alleged that the case fixing was funneled through a Brooklyn law firm where a
middleman would arrange with the DA’s Office to fix cases for their clients.53

While these claims of party influence and corruption were concerning for attorneys in
Brooklyn at the time, even more concerning was DA Koota’s encouragement of prosecutorial
misconduct. In direct violation of American Bar Association (ABA) ethical standards, he would
“[conduct] investigations in the papers” by calling press conferences to announce an

investigation and try to persuade the public of an individual’s guilt—Dbefore even investigating
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the charges.>* After Koota was no longer on the front page, he would let the
“investigation...quietly die,”*® doing undue harm to individuals’ reputations and lives for no
reason. A former ABA president stated at the time that, “Every responsible lawyer is deeply
concerned over [DA Koota’s] tendency to try defendants in the press, even before they are
indicted.”® At one point, he even claimed that “Brooklyn High School chemistry labs were all
being used to manufacture LSD and Communists were infiltrating [the horse racing industry].” °°
There was no evidence to support this.

Similarly, in two high-profile cases which were illustrative of greater misconduct in his
Office, DA Koota refused to follow the law. In 1964, a 20-year-old black man, George
Whitmore was arrested for the murder of Minnie Edmonds.%8 During his interrogation, he
confessed to the murder of Edmonds and the unsolved murders of two other women, Janice
Wylie and Emily Hoffert.>® As Wylie and Hoffert were murdered in Manhattan, Manhattan DA
Frank Hogan, whose Office was nationally regarded, took over their part of the case.®® He
eventually threw out the Brooklyn confession saying that it was “full of holes” and his office
later convicted another man for the murders.®* However, despite this exoneration and outcry
from the NYCLU, DA Koota refused to release Whitmore, who had recanted his confessions and
said the police had tortured him to obtain them.? Information later came out that two of Koota’s

staff had been there when Whitmore signed the coerced confession, making it likely they knew it
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was coerced.®® Koota pursed the case, convicting Whitmore of attempted rape.®* When
Whitmore’s lawyer showed there was racial bias in the first jury, Koota re-convicted
Whitmore.®

In another instance, Koota charged Ernest Gallashaw, another young black man, for the
murder of 11-year-old Eric Dean.® Koota claimed to have a “rock solid” case, but holes started
to quickly appear in the witness testimony.®” Gallashaw also had a solid alibi—he had been on
his stoop when the murder had allegedly taken place.®® These cases, in particular, enraged
Brooklyn’s black community leading to the DA’s Offices being picketed and individuals calling
DA Koota a member of the Ku Klux Klan.®® The Congress of Racial Equality (CORE), a
national civil rights organization, even telegraphed Governor Rockefeller asking for DA Koota’s
removal.”® Despite this, Koota survived these challenges and was even appointed to the New
York Supreme Court in 1968.7 This left a vacancy at the DA’s Office. Like the Democratic
party had done in the past, they nominated’? a politically-connected attorney—native
Brooklynite Eugene Gold.” But Gold would surprise them all by bucking the system of political

patronage and corruption that had led to his appointment.
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Eugene Gold (1969-1981)

Fig. 2 Picture of Eugene Gold (1972)™

Gold was Brooklyn through and through. He attended Brooklyn College and, after
enlisting in the Army, returned to enroll in Brooklyn Law School.” Throughout his twelve years
as a criminal defense attorney, Gold won numerous community and civic awards and became
close to many top Brooklyn politicians.”® Therefore, it is even more remarkable that, after
winning a run-off special election against Albert J. Millus, a former FBI agent and the
Republican nominee for District Attorney’’, he was able to professionalize the Kings County
DA’s Office, changing the Office’s trajectory. He worked to eradicate the previous system of
political patronage, which had allowed corruption to fester in Koota’s Office by changing
internal policies, instituting merit hiring, and investigating Democratic leaders. At the same time,

though, he failed to grapple with the prosecutorial misconduct that ran through the Office. While
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there were accusations throughout his tenure of misconduct, they were only strengthened by the
exonerations that followed in the years preceding his retirement.”®

Gold used the Office to fight against corruption by implementing new internal policies
and instituting merit hiring, which minimized the power of the Democratic Party in the Office
and removed it from its employment decisions. He enforced the Office’s ban on prosecutors
practicing law outside their duties as ADAs, a common practice under DA Koota, which created
huge conflicts of interest.”® In reaction to this change, many older ADAs resigned.2® Gold, in
response, hired twenty-three new ADAs.8! According to James J. Fishman, a researcher who
studied the Office in the 1960s, because of Gold’s changes, within three years, 75% of the staff
had turned over and, within one year, “the average age of his assistants had dropped from fifty-
nine to thirty-six.”%?

Despite this pushback, DA Gold implemented merit hiring for the first time in Brooklyn
DA history. Previously, the Democratic Party had “assisted”” with hiring decisions. As Fishman,
stated in our interview, “I remember one of the responses by an Assistant DA in Brooklyn, who
joined the Office before Gold became DA. The first question when he came in was: ‘what was
your club?’ In other words, your political club, because that's how you got the job.”8 In direct
contrast to this, DA Gold ran an advertisement in the “New York Law Journal,” inviting
qualified attorneys outside of the political patronage systems to apply.24 He sent experienced

ADAs to recruit at law schools all over the country and bring back recent graduates to come
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work in Brooklyn.® As a former ADA summarized, “Gold made a point when he came in of
saying... [ want people who are qualified, who have merit, and I'm not just going to appoint
somebody, because I've been asked to do that by a political club.”® This was a significant
departure from past practice.®’

Gold was much less successful though in ensuring that race-based or sex-based
discrimination did not get in the way of merit hiring. According to a Bedford-Stuyvesant
Lawyers Association’s report in 1977, out of a staff of 230 ADAs, only eight were Black or
Puerto Rican.® This disparity was particularly impactful since while “Kings County [was] only
25 percent Black and Hispanic, they [represented] 80 percent of defendants in the
courts.”®%°Additionally, during his tenure, there were no women or people of color as bureau
chiefs® and no female or Black ADAs in the homicide bureau.®? In short, when one of the ADAs

| spoke with started her career at the Office in 1977, it “was still heavily male, heavily white.”%
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In addition to this policy and hiring changes, Gold investigated both organized crime
leaders and Democratic party leaders, including his own friends—demonstrating his commitment
to fighting corruption in the Office. In 1972, he obtained authorization to bug a “nondescript
blue and gray trailer” in Southern Brooklyn which was the headquarters of the Mafia in the
area.® The probe led to the indictment of Paul Vario Jr. who was one of the high-ranking
members of the Carmine Tramunti Mafia family® a